tical effect of the decision? Is it consistent with established interpretation and does it conform to the accepted political philosophy of the state? Of course such an inquiry does not challenge the effectiveness of the decision as existing law. There is no review of a decision of the Supreme Court save by that court itself.
The primary object of this study is to demonstrate the evolution of an opinion and the Court's manner of resort to rationalia in support of its interpretations.
THE THEORY The Curtiss-Wright case arose out of the President's Embargo Proclamation, May 28, 1934 .1 Earlier on the same day, Congress had passed a joint resolution, 6 which provided:
That if the President finds that the prohibition of the sale of arms and munitions of war in the United States to those countries now engaged in armed conflict in the Chaco may contribute to the reestablishment of peace between those countries, and if after consultation with the governments of other American Republics and with their cooperation, as well as that of such other governments as he may deem necessary, he makes proclamation to that effect, it shall be unlawful to sell, except under such limitations, and exceptions as the President prescribes, any arms or munitions of war in any place in the United States to the countries now engaged in that armed conflict, or to any person, company, or association acting in the interest of either country, until otherwise ordered by the President or by Congress.
In pursuance of this authority the President issued an embargo proclamation prohibiting the sale of arms and munitions of war in the United States to Bolivia and Paraguay. This proclamation was revoked on November 14, 1935.7 The defendants were indicted in 1936 for conspiring to sell arms to Bolivia.
The main issue before the Supreme Court was: Did this constitute an unconstitutional delegation of authority? Mr. Justice Sutherland, speaking for an all but unanimous court (Justice McReynolds dissenting; Justice Stone not participating) upheld the validity of the joint resolution and the President's proclamation in pursuance thereof.
In its opinion the Court had to differentiate the National Industrial Recovery Act cases in which wide delegation of power had been held unconstitutional. The most satisfactory distinction according to Mr. Justice Sutherlarid was that the NIRA cases related to internal powers of the government, and the Curtiss-Wright case to external powers. This presented the opportunity for an exposition of the nature and origin of these two sets of powers. To this task the Justice lent his great ability and learning.
"The two classes of powers are different both in respect of their origin and their nature. The broad statement that the federal government can exercise no powers except those specificially enumerated in the constitution, and such implied powers-as are necessary and proper to carry into effect the enumerated powers, is categorically true only in respect of our internal affairs. In that field the primary purpose of the Constitution was to carve from the general mass of legislative powers then possessed by the states such portions as were thought desirable to vest in the federal government, leaving those not included in the enumeration still in the states. . . .That this doctrine applies only to powers which the states had, is self evident. And since the states severally never possessed international powers, such powers could not have been carved from the mass of state powers but obviously were transmitted to the United States from some other source. During the colonial period those powers were possessed exclusively by and were entirely under the control of the Crown. By the Declaration of Independence 'the Representatives of the United States of America' declared the United (not the several) colonies to be free and independent states, and as such to have 'full Power to levy War, conclude Peace, contract Alliances, establish Commerce and do all other Acts and Things which Independent States may of right do.' "As a result of the separation from Great Britain by the colonies acting as a unit, the powers of external sovereignty passed from the Crown not to the colonies severally, but to the colonies in their collective and corporate capacity as the United States of America. Even before the Declaration, the colonies were a unit in foreign affairs, acting through a common agency-namely the Continental Congress, composed of delegates from the thirteen colonies. That agency exercised the powers of war and peace, raised an army, created a navy, and finally adopted the Declaration of Independence. Rulers come and go; governments and forms of governments change; but sovereignty survives. A political society cannot endure without a supreme will somewhere. Sovereignty is never held in suspense. When, therefore, the external sovereignty of Great Britain in respect of the colonies ceased, it immediately passed to the Union.... "The Union existed even before the Constitution, which was ordained and established among other things to form 'a more perfect Union.' Prior to that event, it is clear that the Union, declared by the Articles of Confederation to be 'perpetual' was the sole possessor of external sovereignty and in the Union it remained without change save in or so far as the Constitution in express terms qualified its exercise. [Citing Story, Commentaries on the Constitution, "It results that the investment of the federal government with the powers of external sovereignty did not depend upon the affirmative grants of the Constitution. The powers to declare and wage war, to conclude peace, to make treaties, to maintain diplomatic relations with other sovereignties if they had never been mentioned in the Constitution, would have been vested in the federal government as necessary concomitants of nationality ... "Not only, as we have shown, is the federal power over external affairs in origin and essential character different from that over internal affairs, but participation in the exercise of power is significantly limited. In this vast external realm with its important, complicated, delicate and manifold problems, the President alone has the power to speak or listen as a representative of the nation ... "It is important to bear in mind that we are here dealing not alone with an authority vested in the President by an exertion of legislative power, but with such an authority plus the very delicate, plenary and exclusive power of the President as the sole organ of the federal government in the field of international relations-a power which does not require as a basis for its exercise an act of congress, but which, of course, like every other governmental power, must be exercised in subordination to the applicable provisions of the Constitution." 9
Not long after the Curtiss-Wright case the Court again had an opportunity in United States v. Belmont to discuss the scope of the foreign relations power, and especially the role of the President in the exercise of that power. The case arose as a result of the Litvinoff Assignmentan Executive Agreement entered into by President Roosevelt and Mr. Litvinoff-at the time of our recognition of the Union of Soviet Socialist Republics. 0 The immediate question before the Court was the validity of the USSR's assignment to the United States of assets located in the United States but which originally belonged to Russian corporations nationalized by the Russian government. The underlying constitutional issue raised by the case was the status and validity of the Executive Agreement." Did the agreement occupy as exalted a 9. 299 U. S. 304, 315-20 (1936) . ognition Cases, 1925 Cases, -1930 Cases, (1931 With the Curtiss-TVright decision already ceremoniously sealed and enrolled among the definitive expositions of the law, it was nov, available, with very little dusting off, as precedent. The quotation of a fewr passages and paraphrasing of others from the Curliss-Wright case and incidentally perhaps adding unobtrusively a key-word or twvo made easy Mr. Justice Sutherland's task in the Belmont case. That the facts which had called forth the Cvrtiss-Wrigit decision differed in a very material sense from those in the Belmont case (especially the fact of legislative delegation of authority) and that therefore that decision in a strict sense was not appropriate precedent for the Belmont case did not trouble Mr. Justice Sutherland. After all, the Curliss-Wright case had also involved the exercise of authority by the President and the Curtiss-Wright case had used broad and ambiguous words which apparently were applicable in the Belmont case. Such is often the manner of the evolution of the law. Nor is it necessarily objectionable.
The theory of the Crtiss-Wriglit and Belmont decisions may be summarized in the following propositions:
(1) There are a "mass" of functions to be performed by government in any political society. (2) The authority to perform the "mass" of functions must reside in some governmental agency. (3) The Constitution of the United States, on the one hand, envisaged a government able to perform all the necessary duties and on the other hand, distributed the power betwveen two units of government agencies-the states and national government. (4) Only the internal powers were distributed by the Constitution. (5) External powers were inherited by the National government as Professor Borchard's position on the recognition question appears to be the Eoundest. The refusal to extend recognition may be a wise political move, but whether we or othervwis, it is a political move with which the courts need not concern themselves at all. It is not for foreign courts to pass ethical judgment on the "goodness" of another government's acts-, Borchard, supra note 10; Moore, The Aew Isolation (1933) 27 Ax. J. LN-r. L. C07. For a general discussion of our traditional policy of recognition, see J. B. lcoma, Pnmzcirns Or- 
1946]
successor to the Crown, because there was a national state before there were "independent" states. The Constitution neither granted nor allocated these powers and, therefore, considerations arising either out of specific provisions of the Constitution or the constitutional system generally are inapplicable. (6) The Constitution established a fixed distribution of internal powers. A stationary line divides the internal powers and duties of the governmental units. Changing conditions cannot effect the original distribution of domestic powers between the states and federal government. (7) A fluctuating line oscillating with the evolving conditions separates domestic from international functions. The evolution of society may remove a subject from the internal to the external realm, with the consequent removal from the jurisdiction of one governmental unit to that of another. Changing conditions cannot, however, affect the internal distribution of authority.
Thus, the founding fathers' conception of domestic and international problems is not binding today. In any analysis of what constitutes an internal question, and what is a proper subject of international negotiation, the changed world conditions may properly be taken into account. But the framers' conception of local and national is still binding. Hence, doubts as to the sphere of authority into which a problem falls or which governmental agency may properly exercise the function may be readily resolved by referring to the Constitution. 14 THE ORIGIN OF THE THEORY In view of Justice Sutherland's faithful adherence to the conservative block of the bench on domestic questions," 6 it is of interest to investigate the development of his radical position regarding the scope of the federal government's authority as to international affairs. The basis for the difference in his approach-the theory of the difference in the origin 14. Professor Patterson has summarized very pointedly the meaning of Mr. Justice Sutherland's opinion in the Curtiss-Wright case as follows:
"(1) That there never were any 'states as such' in this country, (2) that the Continental Congress in issuing the Declaration of Independence assumed authority to separate the colonies from Great Britain and acted on its own initiative as a group of individuals rather than as an instructed agent merely announcing the will of the colonies previously declared in their individual and corporate capacity, and (3) that in external affairs the powers of the national government are not derived from the 'consent of the governed,' and (4) that the President possesses this complete, plenary, and governmental, and, therefore, undelegated sovereignty in foreign affairs, except as to the appointment of foreign representatives and treaty making. . . ." Patterson, In re United States v. CurtissoWright Corp. (1944) 22 TEX. L. REv. 286, 445. 15. Mason, The Conservative World of Mr. Justice Sutherland, 1883 -1918 (1938 32 AM. POL. Sci. Rav. 443.
[Vol. 55 :467 of the two types of powers, internal and external-though emphasized in these cases and already mentioned in a previous decision,1 0 is to be found in more complete form in his earlier writings. The full import of the recent decisions are realized only if one takes into account his previous expositions on the subject. Moreover the analysis of his earlier writings is of interest because of the light that it throws on the process involved in the formulation of decisions.
Senator Sutherland first outlined his theory of the origin and scope of the powers of the government in an article in 1909. It is especially interesting to compare the language in that article with his subsequent utterances from the bench. 17 "Much of the confusion [concerning the true nature of the powers of the government] has resulted from a failure to distinguish between our internal and our external relations ... "It is clear from a consideration of the events leading up to and surrounding the adoption of the Constitution that the primary purpose of the specific enumeration of the powers of the General Government over internal matters was to preclude any encroachment of that Government upon those powers which it was deemed the state governments should exclusively possess. . . . The effect of the enumeration is therefore quite as much to affirm the possession of these unenumerated powers to the several States, as it is to deny them to the General Government. Over its internal affairs the state government possesses every power not delegated to the General Government, or prohibited by the Constitution of the United States or the state constitution. It will therefore be seen that, in this way, every power which any government in the world possesses over its internal affairs, is vested either in the United States or in the several States, unless affirmatively prohibited. . . . Is it not reasonable to conclude that it was likeNise within the contemplation of the framers of the Constitution that every necesary and proper power possessed by foreign governments over their exlernal affairs should be exercised by the Government of the United States over our external affairs? . . . They were anxious to keep for the people of each State in the fullest measure their right of local selfgovernment, but there was not shown anywhere a disposition to curtail the power of the National Government in its external relations. On the contrary, there was clearly manifest a desire to make such power, in the words of the Annapolis recommendation, 'adequate to the exigencies of the Union.' The Declaration of Independence asserted it when that great instrument declared that the United Colonies as free and independent States (that is, as United States, not as separate States) 'have full power to levy war, con- 17. Sutherland, The Internal and External Powers of the National Garrnrmenl, Sm. Doc. No. 417, 61st Cong., 2d Sess. (1909 ). 1946 clude peace, contract alliances, establish commerce, and to do all other acts and things which independent States may of right do.' "And so national sovereignty inhered in the United States from the beginning. Neither the Colonies nor the States which succeeded them ever separately exercised authority over foreign affairs. Prior to the Revolution the Colonies were independent of each other, but all owed common allegiance to the Crown of Great Britain. They were invested with and exercised in subordination to the Crown certain governmental functions of a purely local and internal character, but so far as foreign relations were concerned the Imperial Government exercised plenary authority. When they severed their connection with Great Britain, they did not do so as separate Colonies, but as the United States of America, and they declared not the several Colonies, but the United Colonies to be free and independent States-not New York or Georgia, or South Carolina severallybut all the Colonies in their united and collective capacity. This declaration was an assertion of and constituted the first step toward nationality. . . . These powers [over external affairs] were never delegated by the States; they were never possessed by the States, and the States could not delegate something which they did not have ....
Congress has from time to time .. . passed laws that by no reasoning can be justified under any or all of the express powers by virtue of any implication to be drawn therefrom. Some of these acts have been passed upon by the Supreme Court, while others have never been considered by that tribunal. Members of the Court have from time to time broadly announced the doctrine that the General Government is one of enumerated powers, and can exercise no authority not expressed or implied in the written words of the Constitution, yet some of the decisions can be logically justified only upon the theory that the Government possesses certain powers which result from the fact that it's a National Government and the only Government capable of exercising the powers in question.... "Here then [referring to Jones v. United States] is at least one case where the Supreme Court has sustained Congress in exercising a power not expressly granted by the Constitution, nor capable of being inferred from any one of the express powers, nor from any group of them, nor from all combined. Manifestly the act of Congress was a naked usurpation unless it could be justified upon the ground that the Government of the United States possesses certain sovereign powers resulting from the National status. In other words, the act was extra-constitutional. Was it on that account necessarily un-constitutional? The Court said not." Mr. Sutherland, then, concludes: "The American people, in whom all sovereign authority ulti.- [Vol. 55 :467 mately resides, have provided as the instrument for the practical expression of this authority a complete governmental system, consisting of the General Government and the state governments, and in this system has vested every power necessary to accomplish the constitutionally declared ends of the government. Because of the dual character of the agency which exercises the domestic sovereignty of the people the line between the state and federal powers has been carefully drawn and must be rigidly observed, but whether upon one side of the line or the other plenary governmental power adequate to every exigency will be found. Over external matters, however, no residuary powers do or can exist in the several States, and from the necessity of the case all necessary authority must be found in the National Government, such authority being expressly conferred or implied from one or more of the express powers, or from all of them combined, or resulting from the very fact of nationality as inherently inseparable therefrom." 18 Soon after Mr. Sutherland's retirement from the Senate he was to have another opportunity to outline his theory. He was invited to deliver a series of lectures on the George Blumenthal Foundation at Columbia University. He chose as his theme the general subject, "Constitutional Power and World Affairs." 11 In this series Mr. Sutherland elaborated upon his previous exposition. The basic thesis, that there is an underlying difference in the origin and nature of the internal and external powers is reiterated throughout the discussion. A few quotations will suffice to show Mr. Sutherland's consistency on the subject.
"Heretofore, these powers [referring to the external powers] have seemed remote and have received relatively scant general consideration. Our attention has been chiefly absorbed by matters exclusively our own. Suddenly, however, we found ourselves in the midst of a struggle involving the fate of humanity, and the era of national isolation was at an end. The powers of the national government over external affairs, all at once, therefore have assumed new and increased importance, in the light of which, a re-examination of their nature and extent is not only pertinent but may, sooner or later, become highly necessary; for it is certain that hereafter, whether desired or desirable, we shall be obliged to occupy a larger place in the affairs of the world, to participate to a far greater degree in world policies and lend substantial and increased assistance toward the solution of world problems.... Inevitably, we shall be called upon to deal, not only with some of the old questions from a different point of view, but with many new questions which the framers of the Constitution foresaw dimly, or foresaw not at all.
"In this new and extended relationship, we shall probably be 21, 36-8, 44-7, 55, 116-9, 156 . His statement regarding the exercise of the treaty power is more of the same.
"In no instance was the treaty-making power ever exercised, or this essential attribute of sovereignty ever possessed, by any state separately. Governments come and go-hereditary rulers give place to elected rulers-allegiance changes-but sovereignty is immortal. It is never in suspension searching for a possessor. . . . When, therefore, sovereignty over the American colonies ceased to exist in the British Crown, it immediately passed to the States, not severally but in their united and corporate capacity, where it has ever since remained, being exercised, in turn, by the several governmental agencies which were constituted by the general authority. The treaty-making power then, like the war-making powers, has always been vested in the Nation, and exercised by national instrumentalities. The provisions respecting it in the Constitution, in so far as the respective powers of the states and the Nation are concerned, are purely declarative, and; in so far as the general government is concerned, are confirmative rather than creative. In accordance with the principles already discussed this power would have passed to the general government instituted by the Constitution, as the lineal successor of the preceding national agencies, in the absence of prohibitions or otherwise clearly evinced intention to the contrary. . . . The treaty-making power is not, therefore, one of the powers delegated or surrendered by the several states, since it was never theirs to relinquish. It is an original acquisition of the people of the United States in their national capacity, part and parcel of the general and exclusive sovereignty of the Nation over all external affairs. . . ." Id. at 117-8.
And, with the zeal of a prophet he pleads: "We must cease to measure the authority of the general government only by what the Constitution affirmatively grants, and consider it also in the light of what the Constitution permits from failure to deny." Id. at 172.
21. Mr. Justice Sutherland shows similar consistency in his views as to the domestic powers of the government. For example, in a speech before the American Bar Association, shortly before ascending to the bench, he outlined his position as to the constitutionality of National Child Labor legislation under the Commerce power. Sutherland, Private Rights and Government Control (1917) REPORT oF TnE 40m ANNUAL MEETING OF THE AMERICAN BAR AssocrATioN 197, the effect of the delegation was not in a foreign country, and so there was not, as Mr. Justice Sutherland would have it, a question involving the constitutionality of the exercise of the foreign relations power. Since the proclamation operated in the United States it could have been disposed of as an exercise of the commerce power. 2 2
The development of the "inherent powers" doctrine is more understandable when Mr. Justice Sutherland is considered as an individual, not a judge, in his determination of cases before the Court. His personal opinions, beliefs, habits, prejudices, cherished theories, inarticulate premises, and so forth, are reflected in his opinions. -3 Recently, the question of the extent to which judicial utterances are influenced by the convictions of the justices has been the subject of national debate. Opinions have varied from one extreme to the other. Some have insisted that judicial utterances are in fact only "justice incarnate"; that some sort of "plenary inspiration" descends upon the members of the court constituting the majority in promulgating the law. Montesquieu stated this theory as follows: "The judges of the nation are only the mouths that pronounce the words of the law, inanimate beings, who can moderate neither its force nor its vigor." 25 This maybe called the "objective" theory or the analytical school; Professor Cohen has labelled it "the phonographic theory of the judicial function." 0
Opposed to this school is the view that decisions bear the influence of the judge's personal idiosyncracies and petty habits. -In a word, the drives which affect other people in their work affect the judge too. This theory stated in more moderate terms is that judges are human and that the "great tides and currents which engulf the rest of men, do not turn aside in their course and pass the judges by;" :3 or "that decisions of the courts on economic and social questions depend upon their [ referred to as the "subjective" or "sociological" theory of jurisprudence.
The adoption of the latter, realistic approach towards Justice Sutherland's opinions will not, it is hoped, disturb those who have been accustomed to view the utterance of the Supreme Court as divinely inspired, or as sections of the Constitution in animate form. Nevertheless, a careful check indicates that the whole theory and a great amount of its phraseology had become engraved on Mr. Sutherland's mind before he joined the Court, waiting for the opportunity to be made the law of the land. The circumstances show that he had pre-formed opinions on the subject and that when he spoke in the Curtiss-Wright decision, he did little to reexamine his long cherished ideas. 3 " Nor is there anything disturbing about this. It is only to be expected, and even to be hoped, that justices should give expression to carefully thought out ideas. The view that the mere appointment to the court has an ablutionary effect, causing men to lose all their individuality and become mere instruments through which justice speaks, lacks all elements of realism. And though Mr. Justice Sutherland has given his approval to just that sort of an analysis of the judicial process 31 it certainly cannot be said that his ascent to the bench freed him from his earlier conceptions.
VALIDITY OF THE THEORY
Mr. Justice Sutherland's theory of the scope of the external powers based on his analysis of its origin has been outlined. It has also been shown that on the basis of the decisions in the Curtiss-Wright and Belmont cases the Supreme Court has built a whole edifice as to the nature of the foreign relations power, especially as to the role of the President.
3 2 It remains now to examine validity of the theory. 3 U. S. 45, 74 (1905) Mr. Justice Sutherland's theory, in its most rudimentary form, is that the states of the American revolution never possessed external sovereignty; that the treaty-making power, an attribute of sovereignty, has always been possessed by a national organ, to the exclusion of the states; and that the states never conducted any foreign relations. Had Mr. Justice Sutherland limited himself to the usual platitudes about national sovereignty, there would have been no occasion for this inquiry. The ambiguity of the terms bars any attempt at refutation. But fortunately Justice Sutherland places his reliance upon historical facts rather than on glittering generalities. It is the correctness of the historical data that is challenged. The long and bitter historical controversy over state sovereignty, which culminated in the Civil War, obscured the historical facts surrounding the question "whether there was an American national state in the Revolution, and whether Congress or the State governments exercised the sovereign power." 31
It is now proposed to turn once again from the gloss to the text. The question whether the external powers were always lodged in a national agency can be answered accurately only after an examination of documents setting forth the powers and instructions of the representatives to the central agency-the first and second Continental Congresses; the acts performed by the central agency; the powers of the states as incorporated in their organic laws, and finally, an examination of the extent of state participation in external affairs. Also, in analyzing the meaning of documents and evaluating the significance of statements made during this period, and in thinking about TMr. Justice interest in the field is chiefly a by-product of work in public law. ALo the ensuing dizcmlon is limited to an examination of only one aspect of the Sutherland theory-the origin of the powers. I have already touched on the "executive authority" aspect in previous articles. See material cited in note 32 supra.
34. In the preparation of this part the vriter made extensive use of Profez-or Small's study, The Beginnings of A=erican ATalionality in (1890) Sutherland's theory, it is well to bear in mind that it was the heyday of Lockian philosophy in America; 3 5 that if any proposition had general acceptance, it was that the people were sovereign and that all authority stemmed from them. There is, therefore, an insuperable objection on theoretical grounds to the acceptance of the Sutherland thesis. Government just was not thought to have any "hip-pocket" unaccountable powers. ,But did the people really operate on the basis of their belief that those exercising authority had to derive their power by delegations? Or, was the theory of limited authority, in this case of the central body, a mere theory brooding somewhere in the sky? The following paragraphs aim to make clear the nature of the limitations imposed upon the central body and its agents and it is fair to say that the agents of that day believed as much in the binding effect of the delegations as those doing the delegating. Therefore the statements of the delegations are a fair measure of the authority that they believed they had and would normally exercise.
The Colonies in 1774. The first point of significance is that the colonies, while under English rule, were free and independent of each other. These colonies constituted thirteen distinct corporations, and all attempts at unity had failed." There is no disagreement that this attitude of distinctness prevailed at least until the period of the Continental Congress. 37 The tenor of these instructions permeates the others. 42 Only North Carolina invested the delegates "with such powers as may make any acts done by them, or consent given in behalf of this province obligatory in honour upon every inhabitant hereof. . .." 43 The delegates were invariably sent to find, through joint consultation, the best path by which the "peace and harmony" could be reestablished. On the basis of an analysis of the journals of the Congress, Professor Small concludes, that "there was nothing administrative or governmental about the organization of that body." 4 Its proceedings were limited "to statements of grievances and appeals for relief. Mr. Justice Story says: "The Congress of 1775 accordingly assumed at once the exercise of some of the highest functions of sovereignty," 11 listing the raising of a national army and navy, raising money, emitting bills of credit, contracting debts upon the national account, and authorizing captures and condemnation of prizes. While the Congress did all this it is essential to remember that in so doing the delegates exceeded the letter of their instructions. Even though they violated the letter of the instruction an examination of the debates reveals that they were definitely conscious of their advisory capacity; that they had a singular realization that the Congress owed its establishment to the critical conditions, and that with the passing of these conditions the Congress would be dissolved; and that the chief reason for its creation was to make the colonial plea more effective and thereby "restore harmony" with Great Britain more rapidly. They did not view themselves as members of a defacto or de jure government. The statements of the Congress are the best evidence of its intentions. "We have not raised armies with ambitious designs of separating from Great Britain, and establishing independent states." 11 Earlier in the same declaration: "We assure them (our friends and fellow-subjects in any part of the empire) that we mean not to dissolve that union... which we sincerely wish to see restored." 11 Unless one attributes the highest degree of hypocrisy to these testimonials one cannot possibly view the actions of the Congress as the acts of a sovereign government. Taking up arms in defense of their rights as Englishmen to force the repeal of obnoxious measures, and remaining loyal to the Crown and Empire were not incompatible. Indeed, the Puritans of the previous century, even in beheading Charles I, continued to profess their loyalty as subjects, to the Crown-though not to a tyrannical occupant of it. But a desire for an American national state and the idea of loyalty to the Crown were incompatible. 5 One is forced to agree that "if Congress was doing seemingly sovereign acts, it was merely in the capacity of a party committee leading a rebellious faction in the empire in the attempt to force the 52. Delaware, Maryland, New Hampshire, North Carolina, Massachusetts, Connecticut and Pennsylvania.
53. Only Maryland and Connecticut changed their instructions, Maryland removing the clause "And this Province bind themselves to execute . . ." and Connecticut making "Defense, Security, and preservation of the Rights" the objects to be attained. This position remained basically unaltered even after the Declaration of Independence. The Congress remained a convenient center of intelligence and a source of advice which would keep their (the states') forces united." 0 Upon the severance of ties with Great Britain, sovereign and independent states continued to be leagued together for the duration of the fight. In a word, the Congress was a committee of safety having as its basic aim the defeat of Great Britain. 0 At no time was it viewed, nor did it view itself as a governmental organization having legislative authority. It is true that it was in Congress that the Declaration of Independence was adopted. But it is equally true that each delegation had to receive authorization from its colony, and that the decision for independence was based upon the instructions from the colonies. In the debates upon these very resolutions, it was said, "That if the delegates of any particular colony had no power to declare such colony independent, certain they were the others could not declare it for them; the colonies being as yet perfectly independent of each other." 62 If further proof be needed to establish beyond all doubt that the Congress did not deem itself to be possessed of any inherent authority and that the states did not view its acts as binding, the subsequent ratification by the states of the Declaration ought to dispel 58. ibid.
As Small points out in his conclusions as to the nature of the Congrc:a of 1775,
"The Congress doubtless exceeded the letter of the instruction received by a portion of its members; but this was not from any misconception of those instructions, nor from any uncertainty about the essentially advisory character even of those of its proceeding3 which appeared most peremptory. In pointing out to the colonies the direction which their preparations for resistance ought to take, the Congress no more acted upon an imagined authority to command the colonies, than does the lookout at the bow of the ship, when he rmports the direction of danger to the officer of the deck. ... I am unable to find a single eidence, however, that the members ever entertained a doubt about their actual subordination to the colonial assemblies which they represented .... ' . . In a word, the Congress of 1775 did no act by any power other than that which the separate corporations represented individually contributed .... Its history forms a record of localism rising superior to itself, to meet the demand of a crisis. That imagination runs riot which turns this magnificent effort into the definitive abdication of localism. The last time the proposal of centralization was formally broached, it was rejected." Small at 73-6. 60 But a careful reading of the states' resolves ratifyingthe Declaration clearly shows that they deemed themselves individually independent, and that the word "United" means no more than united in their temporary pursuit, with no intention of setting up a permanent union." 5 Richard Henry Lee did introduce on June 7, 1776, together with the resolution for independence, a resolution "that a plan of confederation be prepared and transmitted to the respective Colonies for their consideration and approbation." 68 The record hardly warrants a conclusion that a permanent Union-other than for war purposes was here envisaged. The attitude of the Pennsylvania convention regarding the position of the states in 1776 was representative of the others; and its declarations are illustrative of the meaning then attached to the phrases of the Declaration quoted above.
"We, the Representatives of the freemen of the State of Pennsylvania, in General Convention assembled, taking into our most serious consideration the clear, strong, and cogent reasons given by the honourable Continental Congress for the declaring this, as well as the other United States of America, free and independent, do hereupon resolve, and be it hereby resolved and declared, that we, in behalf of ourselves and our constituents, do unanimously approve of the said Resolution and Declaration of Congress . . .; and we do declare before God and the world, that we will support and maintain the freedom and independence of this and the other "That the governor and commander in chief shall have no power to commence war, or conclude peace, or enter into any final treaty without the consent of the senate and house of representatives." " Nor need we base our case purely on the statement of powers. It is to be remembered that Mr. Justice Sutherland continually emphasizes that the states never possessed the treaty-making power and never exercised that attribute of sovereignty and, hence, it was impossible for the States to delegate that power to the new central government. 71. Professor Scott, in an article already referred to, submits strikdng evidence to that effect. It is interesting to note, also, Professor Scott's statement: "that the treaty-making power was known to and exercised by the colonies long before their indep ndence--and indeed before they ever thought of an independent existence-is evident from an e.amination of colonial records." Among the six examples cited in the article, the treaty between Indian Nations and various American colonies is included. "Treaty-making, international congresses, full-powered delegates, bilateral and multilateral concords and agreements, therefore, were all part of the traditional American mode of thinking when on July 4,1776, the thirteen American Colonies assembled in Philadelphia and addressed their momentous declaration 'to a candid world." (Scott, supra note 34 at n. 7).
and Arthur Lee, in behalf of the United States-enumerating the thirteen states, from north to south, signed the now famous Treaty of Amity and Commerce and the Treaty of Alliance. 7 2 But the states apparently did not deem this treaty binding on them, until they had individually ratified the treaty. The Virginia House of Delegates and the Governor ratified these treaties and the instrument of ratification was delivered to Mr. Gerard by the State's delegation in the Continental Congress. These ratifications were deposited in the Foreign Office of France, and there they may be found to this day. 3 Nor is this the only example of direct participation by states in the conduct of foreign relations and of the exercise by the states in the conduct of foreign relations and of the exercise by the states of "external" powers. Benjamin Franklin writing to the Committee of Foreign Affairs of the Congress, on May 26, 1779, notes: "I have mentioned above the application of separate States to borrow money in Europe . . .when the general Congress are endeavoring to obtain a loan, these separate attempts interfere and are extremely inconvenient; especially where some of the agents are empowered to offer a higher interest, and some have powers in that respect unlimited. We have likewise lately had applications from three States to this court to be furnished with great quantities of arms, ammunitions, and clothing, or with money upon credit to buy them, and from one State to be supplied with naval stores and ships of war. These agents finding that they had not interest to obtain such grants, have severally applied to me, and seem to think it my duty, as minister for the United States, to support and enforce their particular demand." 74 On another occasion, Franklin, writing to Vergennes, specifically mentions the solicitations by Virginia and Maryland for arms, ammunitions and clothing. He complained that he is even expected by their agents to solicit for them, and "the respective States propose and promise to pay for what is supplied each of them as soon as the war is over." Ir A further examination is convincing that these are not isolated 72. 1 MALLOY, TREATIES AND CONVENTIONS, ETC (1910) occurrences nor the aberrations of one particular state.--Even Patrick Henry, who was not a Virginian but an American in 1774, had by 1778 apparently undergone something of a change of heart. In the course of the negotiations with Spain for a loan and for Spanish approval of the erection of a fort on the Virginian border, he promised in behalf of Virginia "the Gratitude of this free and independent country, the trade in any or all its valuable productions, and the friendship of its warlike inhabitants." 7 Virginia's diplomatic activities apparently became so extensive as to necessitate the setting up of a special office, a "Clerkship of Foreign Correspondence." 73 In the preceding paragraphs attention has been devoted primarily to state participation in diplomatic negotiations. But tlis was not the only external power exercised by the states. That they bought or sought to buy military supplies has already been seen in the letters referred to above, it is logically to be implied that these were to be used to outfit their troops and naval forces. But not only did the several states organize their own forces; they even conducted their own individual campaigns, as is shown by George Rogers Clark's campaign in behalf of Virginia," or the ill-starred descent of the Massachusetts army in 1779 upon the Penobscot forts. ' In fact "much of the early war in the South was carried on without the aid or advice of Congress." 11 The story is the same as regards the organization of the navies, the laying of embargoes, 2 the opening of ports to the outside world,8 3 and in every other phase of war operationsS 4 In brief, state exercise of the external powers is to be seen throughout this period. 78. "Whereas it is necessary for the governor and council to be provided vith a perzon learned in the modern languages for assisting them in communication vth foreign states. . . . Be it therefore enacted, that a clerkship of foreign correspondence be henceforth established. . . " 9 HENmG, STAT TEs AT LARGE (1821) 84. Van Tyne at 541-3.
85. The material cited has been drawn from the period until the establishment of the Confederation. During the period from 1783-1789 numerous illustrations of state partici-The evidence here presented has led students of the period to an all but unanimous conclusion as to the nature of the Union, the degree of nationality, and the seat of sovereignty from 1776 to 1789. Allan Nevins, the outstanding student on the American States for the period, concludes:
"In all, the view that the United States in Congress assembled constituted a nation, vested with all the attributes of sovereignty, had much less currency from 1776 to 1787 than might be inferred from the writings of statesmen like Hamilton, Madison, and Washington. The view was very general that Congress was simply a meeting of ambassadors of thirteen independent and sovereign, but leagued nations ... "When individual delegates had any quarrel with Congress as a body, they always fell back upon their diplomatic privileges ...
. ,, o
This analysis of the historical data reveals that there has persisted a basic misinterpretation of early American history. It appears that at the root of this misconception lies a failure to distinguish between a consciousness of nationality and a national state. Certain basic forces were at work which contained the germ of nationality, such as laws, mores, geographic position, history and language, but it is an error to confuse this with the idea of the state." 7 That there was a composite organization exercising authority, and that a desire for paramount authority was expressed by many is certainly not to be denied. [Vol. 55: 467 study of the records excludes the acceptance of the conclusion that the composite body was the authority or that the individual states heeded the voice of this body. Its history "forms a record of localism rising superior to itself, to meet the demands of a crisis. That imagination runs riot which turns this magnificent effort into the definitive abdication of localism." sI It is evident from an examination of the history of the period that Mr. Justice Sutherland's theory that "the powers of external sovereignty passed from the Crown not to the colonies severally, but to the colonies in their collective and corporate capacity as the United States of America," does not harmonize with the facts. It simply was not so.
It is important that it be noted that the objections thus far raised against Mr. Justice Sutherland's opinion in the Curliss-tWrighll case has been directed against the stated legal rationale for the decisionhis exposition of history and use of that history as the foundation for his conclusions. In this connection it should also be observed that the objections to Mr. Justice Sutherland's theory would be valid even had the various central bodies in the course of their existence assumed the powers as to the control of foreign affairs. Certainly institutions operating in crisis situations may be forced to exercise powers beyond their announced authority. That, however, would not support a conclusion that it was the theory on which the institutions operated. The latter ), is also worthy of notice. "Before the compact (organization of the government under the constitution), the states had the power of treaty making as potentially as any power on earth; . . . By the compact they expressly granted it to the Federal Government in general terms, and prohibited it to themselves. The General Government must, therefore, hold it as fully as the States held it. . . ." It is to be noted that Professor Scott's thesis is in agreement with this view.
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can be discerned, it would appear, primarily by analyzing the then prevailing theory of the institution checked against the story of their actual operations. In terms of these indices there is little to support Mr. Justice Sutherland's theory. It was not only the predominant theory of that day that the states were independent entities but the states also behaved that way.
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SIGNIFICANCE OF THE Curtiss-Wright CASE The most significant aspect of the Curtiss-Wright decision is that it gave authoritative and respectable status to the doctrine that the national government possesses powers completely outside of those in any way assigned to it by the Constitution. Generally speaking, this means that the doctrine that. the United States is a constitutionally limited federal state applies only to purely domestic matters and that general limitations arising out of the nature of the American system are not applicable in the field of foreign affairs. There is even considerable basis for interpreting the Curtiss-Wright decision to mean that there are no substantive limitations on the scope of the foreign relations power; that is, since it is an "extra-constitutional" power, extraconstitutional acts cannot be un-constitutional. Though Mr. Justice Sutherland does include a warning that the government could not exercise the power in manner specifically prohibited by the Constitution-"a power which . . . like every other governmental power must be exercised in subordination to the applicable provisions of the Constitution' '-this limitation appears to affect only the procedural aspects of treaty-making. The significance of Mr. Justice Sutherland's interpretation of the nature and scope of the external powers of the national government is found not so much in its novelty or practicable application as in its sharp departure from the accepted canons of constitutional interpretation and assumptions as to the nature of the American system of government.
A few illustrations of recent statements by students of American public law as to the scope of the treaty-making power will reveal that before the Curtiss-Wright decision there was general agreement that the national government could enter into international agreements as to every internationally significant subject." A discussion between "A critical examination of the genesis, development, adoption, construction and application in their historical and legal aspects of the various provisions of the Constitution by which the states renounced the treaty-making power for themselves and delegated it to the Federal Government, and especially of Article VI which makes treaties the supreme law of the land, in my opinion, necessarily leads to the conclusion that there are no limitations on the treaty-making power of the United States as to matters otherwise within the exclusive jurisdiction of the States, and which result from the sovereign jurisdiction of the States over such matters." 01
In explanation of his statement that "there are no limitations on the treaty-making power," Mr. Butler continued:
"I do not mean to say that there are no limitations whatever on the treaty-making power of the United States; but I do mean to say that such limitations as may exist are those which exist as to every sovereignty or which are imposed by provisions of the Constitution itself." 92
Mr. Hughes, then president of the society and chairman of the meeting, when asked to comment on what he considered the scope of the treatymaking power, said:
"I think it is perfectly idle to consider that the Supreme Court would ever hold that any treat, made in a constitutional manner in relation to the external concerns of the nation is beyond the power of the sovereignty of the United States or invalid under the Constitution of the United States where no express prohibition of the Constitution has been violated." 13 Mr. Hughes later added: ". .. the nation has the power to make any agreement whatever in a constitutional manner that relates to the conduct of our international relations, unless there can be found some express prohibition in the constitution, and I am not aware of any which would in any way detract from the power as I have defined it in connection with our relations with other governments." " It was clear that there was a considerable gap between the views expressed at these two meetings. Hence, he inserted the following explanation: "In so doing [refusing to join the negotiations] it was not necessary to hold that it was beyond the treaty-making power, but it was thought to be inadvisable to attempt to press the treaty-making power in such a novel exercise and that to bring a treaty of that sort to the consideration of the Senate would be a grave mistake." 97
Herein lies the real check on the treaty-making power-political advisability. This change of attitude is reflected in the utterances of the courts. The Court of Claims recently stated: "It has been so well established that treaties entered into between Nations are political and not judicial questions and courts cannot declare a treaty fraudulent or non-effective, that it is unnecessary to cite authorities." s 95. 234 U. S. 342 (1914 A review of the literature and judicial opinion reveals that during this period (last quarter of a century) the broad interpretation of the treaty-making power has become more generally accepted than ever before in our history." These illustrations can be multiplied many fold. Few would have dissented in 1935 from the proposition that though the treaty-making power does not extend "so far as to authorize what the Constitution forbids" it does extend to all proper subjects of international negotiation.' It represented good law and good sense then; it is still good sense. In the light of this already established position we return to the question, what is the significance of the Curliss-Wright opinion?
Mr. Justice Sutherland's theory of the nature of the foreign relations power represents the most extreme interpretation of the powers of the national government. It is the furthest departure from the theory that United States is a constitutionally limited democracy. It introduces the notion that national government possesses a secret reservoir of unaccountable power. In terms of democratic theory this represents an unfortunate departure from the long accepted and cherished notions as to the nature of the American system. Though the doctrine that this is a government of enumerated powers had already undergone much interpretation and expansion so that the doctrine was in fact little more than a fiction, the basic theory had remained generally undisturbed. The courts and publicists had spoken of "sovereign powers," 10 but the generally accepted view was that every exercise of power by the national government had, in some way, to be traceable to the constitution.1 2 Chief Justice Marshall's theory of "implied" powers, Mr. Hamilton's and Justice Story's theory of "resultant" powers, and the more recent interpretation of the "general welfare" clause all had a constitutional foundation-they were deduced from, and 'elied upon, constitutional grants for their basis, in however a cabalistic fashion. ' Mr. Justice Sutherland's pronouncement of the existence of "extra-constitutional" powers-powers which can be "pulled out of the hat" when there arises need for them-is contrary to the predominant judicial interpretation and the accepted theoretical assumptions of the nature of the American system of government. That "there can be no question as to the constitutional unsoundness as well as of the revolutionary character of the theory" of inherent sovereign powers is unassailable.' Mr. Justice Sutherland's opinion, therefore, represents an erroneous-if not dangerous-constitutional exposition.10
The ambiguities in the Curtiss-Wright opinion make it difficult to determine which phrases most accurately represent the views of the Court and to evaluate fully its practical significance. On the one hand, it is stated that "the investment of the federal gbvernment with the powers of external sovereignty did not depend upon the affirmative grants of the Constitution." While, on the other hand, Mr. Justice Sutherland exhorts that this "like every other governmental power, must be exercised in subordination to the applicable provisions of the Constitution." In view of Mr. Justice Sutherland's earlier writings, it is quite clear that he leaned towards the broader interpretation. But that his brethren would have gone along with his "extra-constitutional" theory is quite doubtful. One fact should not be overlooked-that the arhbiguities of the opinion do not rule it out as available precedent. As a matter of fact, it has already served as a welcome springboard for decisions upholding much broader exercises of authority. It is this availability as precedent that makes opinions such as this one doubly unfortunate. Were one to assign binding effect to the more sweeping statements on the scope of the external powers, then, it would appear that treaty provisions even violative of substantive phrases of the Constitution, i.e., the bill of rights, or the Fifth Amendment, would be binding on the United States.' Such a question arose earlier in our history, in the case of In re Dillon. 07 In that case, Secretary of State Marcy stated that: "the Constitution is to prevail over a treaty where the provisions of the one come in conflict with the other. It would be difficult to find a reputable lawyer in this country who would not yield a ready assent to this proposition." "3 This has been the accepted position of the American courts and statesmen, though foreign states have not always acquiesced to this view. 1 0 While some of the language in the Curtiss-Wright and Belmont cases is broad enough to support the validity of such treaty provisions, the matter is of very little practical significance.
Treaties are made by the President only with the advice and consent of two-thirds of the Senate while purely executive agreements are entered into solely by the President-an elected official, subject to public control, impeachment, etc. For this reason the likelihood that drastic international agreements will be entered by American officials exists only hypothetically in the imagination.
One distinguished student of the development of legal institutions sees more serious and gloomy implications in the Citrliss-Wright decision:
'To one familiar with the panoply of procedural devices which the English crown possessed in respect to its prerogative in foreign affairs the learned Justice's manipulation of the political scientists' classification of sovereignty and his averment that external sovereignty passed from the Crown to the Union is fraught with future consequence. It is so because the novel idea that external sovereignty passed from the King to the Union implies a transfer of the common law powers connected therewith, especially since Mr. Justice Sutherland states that 'the powers of external sovereignty do not depend upon affirmative grants of the Constitution.' " "0 Such pessimism seems unwarranted in the light of the Supreme Court's power to overrule or distinguish this decision whenever it so desires. Consequently, we return to the proposition that the only real significance and error of the Curliss-Wright opinion is that it introduces strange and undesirable strains in American constitutional theory. It has been shown that Mr. Justice Sutherland's theory is that the national government possesses the foreign relations authority as an "inherited" power. Inherited from whom? Did the national government inherit this power from the Crown via the Continental Congress, or, via the states? Is the national government the direct successorthe power never having resided with the states-to the external powers of the Crown? Or did the external powers fall originally to the states who in turn were deprived of, or gave up, these powers to the national government at the time of the adoption of the Constitution? Assuming that one accepts the latter interpretation of the sequence of successors to the external powers-the question then arises as to the breadth of this bequest. The overwhelming opinion is that the national government was bequeathed in 1787 complete authority over external affairs. No part of this power was reserved to the states in the process of drafting the Constitution: the mere presence of states in our system does not serve as a limitation on the scope of the external powers of the national government. To that extent the decision in the Curtiss-Wright case is in harmony with' precedent and with generally accepted principles of Constitutional interpretation.
Though there is this general agreement that the national government does possess complete authority as to external affairs, there is basic disagreement as to how this power accrued to the national government and as to the nature of the power-delegated, inherent, or inherited. Mr. Justice Sutherland justifies this: (1) as an attribute of sovereignty-an "inherent" power; and (2) on the ground that the national government is the direct successor of the Crown "inherited" power. In contrast, Mr. James Brown Scott, while accepting the proposition that the national government has all-embracing authority as to external affairs, traces that authority to the delegation of 1789 when the plenary authority over foreign affairs devolved from the states to the nation.
A review of the political and constitutional ideas prevailing in America at the time of the Revolution and of the Constitutional Convention leaves little room for the acceptance of Mr. Justice Sutherland's "inherent" powers, or, in fact, "extra-constitutional" powers theory. Rather it seems that "the theory upon which and the intent with which our central government was ordained and established were that . . . it was to be a government whose powers were not intrinsic but granted . . ." I"
The disagreement as to the route of succession of the external powers was reflected in our legal literature almost a century and a half ago in 111. Quarles, supra note 102 at 382. Mr. Sutherland." 4 It is essential that the reader bear in mind that the acceptances of the Iredell-Scott thesis that the States delegated their foreign affairs power does not necessitate a limiting interpretation of the treatymaking power as a result of the ratification of the Constitution. Professor Corwinhas clearly stated that this "theory" is logically adequate if we assume that the states are today devoid of capacity to sustain foreign relationships. Thus, unless it has dropped entirely out of existence, their former authority in foreign affairs must have passed to the national government, and hence be as complete in the latter as by hypothesis it originally was in the former. 13 Regarding the "inherent" powers doctrine, it is well to add, that though the existence of such powers has sometimes been referred to by the courts and by writers on public law, there is little justification for the perpetuation of such a theory. Its introduction was contrary to the spirit of a written constitution. Whether or not a written constitution is the most desirable basis for a government, as long as we live under such a document there appears little room for a theory of "inherent" powers. Instead a liberal and broad interpretation of such provisions of the Constitution as the general welfare clause is more in harmony with our philosophy that the Constitution limits governmental authority. The argument that the interpretation and reinterpretation of constitutional phrases in the light of modern conditions makes little more than a fiction out of the notion that we are living under the Constitution, will not be denied. Our government should continue to evolve to meet the ever-changing needs of the people w% ithin the framework of the general philosophy of a supreme Constitution with some specific prohibitions.' The Sutherland doctrine, however, makes shambles out of the very idea of a constitutionally limited government. It destroys even the symbol. 
